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are the subject of the form of pro-
spectus, because such omitted informa-
tion has been included in periodic or
current reports filed pursuant to sec-
tion 13 or 15(d) of the Securities Ex-
change Act of 1934 incorporated or
deemed incorporated by reference into
the prospectus, the issuer shall file a
form of prospectus identifying the peri-
odic or current reports that are incor-
porated or deemed incorporated by ref-
erence into the prospectus that is part
of the registration statement that con-
tain such omitted information. Such
form of prospectus shall be required to
be filed, depending on the nature of the
incorporated information, pursuant to
Rule 424(b)(2), (b)(5), or (b)(7).

(i) Issuers relying on this section
shall furnish the undertakings required
by Item 512(a) of Regulation S-K.

NOTE TO RULE 430B: The provisions of para-
graph (b) of Rule 401 (§230.401(b)) shall apply
to any prospectus filed for purposes of in-
cluding information required by section
10(a)(3) of the Act.

[70 FR 44813, Aug. 3, 2005, as amended at 73
FR 969, Jan. 4, 2008]

§230.430C Prospectus in a registration
statement pertaining to an offering
other than pursuant to Rule 430A
31' Rule 430B after the effective

ate.

(a) In offerings made other than in
reliance on Rule 430B (§230.430B) and
other than for prospectuses filed in re-
liance on Rule 430A (§230.430A), infor-
mation contained in a form of pro-
spectus required to be filed with the
Commission pursuant to Rule 424(b)
(§230.424(b)) or Rule 497(b), (c), (d), or
(e) (§230.497(b), (c), (d) or (e)), shall be
deemed to be part of and included in
the registration statement on the date
it is first used after effectiveness.

(b) Notwithstanding paragraph (a) of
this section or paragraph (a) of Rule
412 (§230.412), no statement made in a
registration statement or prospectus
that is part of the registration state-
ment or made in a document incor-
porated or deemed incorporated by ref-
erence into the registration statement
or prospectus that is part of the reg-
istration statement will, as to a pur-
chaser with a time of contract of sale
prior to such first use, supersede or
modify any statement that was made
in the registration statement or pro-
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spectus that was part of the registra-
tion statement or made in any such
document immediately prior to such
date of first use.

(¢c) Nothing in this section shall af-
fect the information required to be in-
cluded in an issuer’s registration state-
ment and prospectus.

(d) Issuers subject to paragraph (a) of
this section shall furnish the under-
takings required by Item 512(a) of Reg-
ulation S-K (§229.512(a) of this chapter)
or Item 34.4 of Form N-2 (§§239.14 and
274.11a-1 of this chapter), as applicable.

[70 FR 44815, Aug. 3, 2005, as amended at 73
FR 969, Jan. 4, 2008]

§230.431 Summary prospectuses.

(a) A summary prospectus prepared
and filed (except a summary prospectus
filed by an open-end management in-
vestment company registered under
the Investment Company Act of 1940)
as part of a registration statement in
accordance with this section shall be
deemed to be a prospectus permitted
under section 10(b) of the Act (15 U.S.C.
T7j(b)) for the purposes of section
5(b)(1) of the Act (156 U.S.C. T7e(b)(1)) if
the form used for registration of the se-
curities to be offered provides for the
use of a summary prospectus and the
following conditions are met:

(1)) The registrant is organized
under the laws of the United States or
any State or Territory or the District
of Columbia and has its principal busi-
ness operations in the United States or
its territories; or

(ii) The registrant is a foreign private
issuer eligible to use Form F-2 (§239.32
of this chapter);

(2) The registrant has a class of secu-
rities registered pursuant to section
12(b) of the Securities Exchange Act of
1934 or has a class of equity securities
registered pursuant to section 12(g) of
that Act or is required to file reports
pursuant to section 15(d) of that Act;

(3) The registrant: (i) Has been sub-
ject to the requirements of section 12
or 15(d) of the Securities Exchange Act
of 1934 and has filed all the material re-
quired to be filed pursuant to sections
13, 14 or 15(d) of that Act for a period of
at least thirty-six calendar months im-
mediately preceding the filing of the
registration statement; and (ii) has
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filed in a timely manner all reports re-
quired to be filed during the twelve cal-
endar months and any portion of a
month immediately preceding the fil-
ing of the registration statement and,
if the registrant has used (during the
twelve calendar months and any por-
tion of a month immediately preceding
the filing of the registration state-
ment) Rule 12b-25(b) under the Securi-
ties Exchange Act of 1934 (§240.12b-25 of
this chapter) with respect to a report
or portion of a report, that report or
portion thereof has actually been filed
within the time period prescribed by
that Rule; and

(4) Neither the registrant nor any of
its consolidated or unconsolidated sub-
sidiaries has, since the end of its last
fiscal year for which certified financial
statements of the registrant and its
consolidated subsidiaries were included
in a report filed pursuant to section
13(a) or 15(d) of the Securities Ex-
change Act of 1934: (i) failed to pay any
dividend or sinking fund installment
on preferred stock; or (ii) defaulted on
any installment or installments on in-
debtedness for borrowed money, or on
any rental on one or more long term
leases, which defaults in the aggregate
are material to the financial position
of the registrant and its consolidated
and unconsolidated subsidiaries, taken
as a whole.

(b) A summary prospectus shall con-
tain the information specified in the
instructions as to summary
prospectuses in the form used for reg-
istration of the securities to be offered.
Such prospectus may include any other
information the substance of which is
contained in the registration state-
ment except as otherwise specifically
provided in the instructions as to sum-
mary prospectuses in the form used for
registration. It shall not include any
information the substance of which is
not contained in the registration state-
ment except that a summary pro-
spectus may contain any information
specified in Rule 134(a) (§230.134(a)). No
reference need be made to inapplicable
terms and negative answers to any
item of the form may be omitted.

(¢c) All information included in a
summary prospectus, other than the
statement required by paragraph (e) of
this section, may be expressed in such

17 CFR Ch. Il (4-1-10 Edition)

condensed or summarized form as may
be appropriate in the light of the cir-
cumstances under which the prospectus
is to be used. The information need not
follow the numerical sequence of the
items of the form used for registration.
Every summary prospectus shall be
dated approximately as of the date of
its first use.

(d) When used prior to the effective
date of the registration statement, a
summary prospectus shall be captioned
a ‘“‘Preliminary Summary Prospectus”
and shall comply with the applicable
requirements relating to a preliminary
prospectus.

(e) A statement to the following ef-
fect shall be prominently set forth in
conspicuous print at the beginning or
at the end of every summary pro-
spectus:

‘“Copies of a more complete prospectus may
be obtained from” (Insert name(s), ad-
dress(es) and telephone number(s)).

Copies of a summary prospectus filed
with the Commission pursuant to para-
graph (g) of this section may omit the
names of persons from whom the com-
plete prospectus may be obtained.

(f) Any summary prospectus pub-
lished in a newspaper, magazine or
other periodical need only be set in
type at least as large as 7 point modern
type. Nothing in this rule shall prevent
the use of reprints of a summary pro-
spectus published in a newspaper, mag-
azine, or other periodical, if such re-
prints are clearly legible.

(g) Eight copies of every proposed
summary prospectus shall be filed as a
part of the registration statement, or
as an amendment thereto, at least 5
days (exclusive of Saturdays, Sundays
and holidays) prior to the use thereof,
or prior to the release for publication
by any newspaper, magazine or other
person, whichever is earlier. The Com-
mission may, however, in its discre-
tion, authorize such use or publication
prior to the expiration of the 5-day pe-
riod upon a written request for such
authorization. Within 7 days after the
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first use or publication thereof, 5 addi-
tional copies shall be filed in the exact
form in which it was used or published.

(Secs. 6, 7, 8, 10, 19(a), 48 Stat. 78, 79, 81, 85;
secs. 2056, 209, 48 Stat. 906, 908; sec. 301, 54
Stat. 857; sec. 8, 68 Stat. 685; sec. 308(a)(2), 90
Stat. 57; secs. 3(b), 12, 13, 14, 15(d), 23(a), 48
Stat. 882, 892, 894, 895, 901; secs. 203(a), 1, 3, 8,
49 Stat. 704, 1375, 1377, 1379; sec. 202, 68 Stat.
686; secs. 4, 5, 6(d), 78 Stat. 569, 570-574; secs.
1, 2, 3, 82 Stat. 454, 455; secs. 28(¢c), 1, 2, 3, 4,
5, 84 Stat. 1435, 1497; sec. 105(b), 88 Stat. 1503;
secs. 8, 9, 10, 89 Stat. 117, 118, 119; sec. 308(b),
90 Stat 57; sec. 18, 89 Stat. 155; secs. 202, 203,
204, 91 Stat. 1494, 1498-1500; sec. 20(a), 49 Stat.
833; sec. 319, 53 Stat. 1173; sec. 38, 54 Stat. 841;
156 U.S.C. 771, T7g, T7h, 77j, T7s(a), 78c(b), 78I,
78m, 78n, 78o(d), 78w(a), 79t(a), TTsss(a), 80a-
37; secs. 6, 7, 8, 10, 19(a), 48 Stat. 78, 79, 81, 85;
secs. 205, 209, 48 Stat. 906, 908; sec. 301, 54
Stat. 857; sec. 8, 68 Stat. 685; sec. 1, 79 Stat.
1051; sec. 308(a)(2), 90 Stat. 57; secs. 12, 13,
15(d), 23(a), 48 Stat. 892, 894, 895, 901; secs. 1,
3, 8, 49 Stat. 1375, 1377, 1379; sec. 203(a), 49
Stat. 704; sec. 202, 68 Stat. 686; secs. 3, 4, 6, 78
Stat. 565-568, 569, 570-574; secs. 1, 2, 82 Stat.
454; sec. 28(c), 84 Stat. 1435; secs. 1, 2, 84 Stat.
1497; sec. 105(b), 88 Stat. 1503; secs. 8, 9, 10, 18,
89 Stat. 117, 118, 119, 155; sec. 308(b), 90 Stat.
57; secs. 202, 203, 204, 91 Stat. 1494, 1498, 1499,
1500; secs. 8 30, 31(c), 38(a), 54 Stat. 803, 836,
838, 841; 74 Stat. 201; 84 Stat. 1415; 15 U.S.C.
77, T7g, TTh, T7j, Tis(a), 78I, T8m, T8o(d),
78w(a), 80a—8, 80a—29, 80a—-30(c), 80a—-37(a))

[47 FR 11440, Mar. 16, 1982, as amended at 47

FR 54770, Dec. 6, 1982; 63 FR 13984, Mar. 23,
1998]

§230.432 Additional information re-
quired to be included in
prospectuses relating to tender of-
fers.

Notwithstanding the provisions of
any form for the registration of securi-
ties under the Act, any prospectus re-
lating to securities to be offered in
connection with a tender offer for, or a
request or invitation for tenders of, se-
curities subject to either §240.13e-4 or
section 14(d) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78n(d))
must include the information required
by §240.13e-4(d)(1) or §240.14d-6(d)(1) of
this chapter, as applicable, in all ten-
der offers, requests or invitations that
are published, sent or given to security
holders.

[64 FR 61451, Nov. 10, 1999]

§230.433
§230.433 Conditions to permissible
post-filing free writing

prospectuses.

(a) Scope of section. This section ap-
plies to any free writing prospectus
with respect to securities of any issuer
(except as set forth in Rule 164
(§230.164)) that are the subject of a reg-
istration statement that has been filed
under the Act. Such a free writing pro-
spectus that satisfies the conditions of
this section may include information
the substance of which is not included
in the registration statement. Such a
free writing prospectus that satisfies
the conditions of this section will be a
prospectus permitted under section
10(b) of the Act for purposes of sections
2(a)(10), 5(b)(1), and 5(b)(2) of the Act
and will, for purposes of considering it
a prospectus, be deemed to be public,
without regard to its method of use or
distribution, because it is related to
the public offering of securities that
are the subject of a filed registration
statement.

(b) Permitted use of free writing pro-
spectus. Subject to the conditions of
this paragraph (b) and satisfaction of
the conditions set forth in paragraphs
(c¢) through (g) of this section, a free
writing prospectus may be used under
this section and Rule 164 in connection
with a registered offering of securities:

(1) Eligibility and prospectus conditions
for seasoned issuers and well-known sea-
soned issuers. Subject to the provisions
of Rule 164(e), (f), and (g), the issuer or
any other offering participant may use
a free writing prospectus in the fol-
lowing offerings after a registration
statement relating to the offering has
been filed that includes a prospectus
that, other than by reason of this sec-
tion or Rule 431, satisfies the require-
ments of section 10 of the Act:

(i) Offerings of securities registered
on Form S-3 (§239.33 of this chapter)
pursuant to General Instruction I.B.1,
1.B.2, 1.B.5, 1.C., or I.D. thereof;

(ii) Offerings of securities registered
on Form F-3 (§239.13 of this chapter)
pursuant to General Instruction I.A.5,
1.B.1, 1.B.2, or I.C. thereof;

(iii) Any other offering not excluded
from reliance on this section and Rule
164 of securities of a well-known sea-
soned issuer; and
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